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�
HOW WILL FAST IMPLEMENT THE ORGANIZATIONAL CONFLICT OF INTEREST PROVISIONS?





A.	Many questions and concerns have been raised in regard to the Organizational Conflict of Interest (OCI) provision, and how it will be applied on the FAST contract(s).  Due to the broad nature of the services anticipated under this contract, it would be impossible to write an OCI provision that would cover any and every potential OCI situation.  Any over-arching clause (applicable at the basic contract level) would be overly restrictive, in our attempt to cover all possibilities.  Therefore, the contracting officer will provide guidance as to the interpretation of an OCI situation when the contractor identifies the potential for such an occurrence at the Delivery / Task Order (DTO) level.  The basic contract(s) will contain the provisions, and should these provisions apply to a DTO, the provisions will be restated for the purposes of that task order, and OCI possibilities will be addressed by the ordering PCO at that time.   





B.	There are concerns raised regarding specific situations, such as:  





Question:  If a prime has a team member (subcontractor) that has participated in one part of a requirement, would the prime and the rest of the subcontractors on that team be tainted from participating on any other phase of that requirement?  





Answer:  It is not our intent to do so.  The subcontractor that was previously involved would be excluded, of course, but the rest of the team would be allowed to compete for follow-on work.  





C.	FAR 9.505, General Rules, is provided below:





The general rules in 9.505-1 through 9.505-4 prescribe limitations on contracting as the means of avoiding, neutralizing, or mitigating organizational conflicts of interest that might otherwise exist in the stated situations.  Some illustrative examples are provided in 9.508. Conflicts may arise in situations not expressly covered in this section 9.505 or in the examples in 9.508. Each individual contracting situation should be examined on the basis of its particular facts and the nature of the proposed contract. The exercise of common sense, good judgment, and sound discretion is required in both the decision on whether a significant potential conflict exists and, if it does, the development of an appropriate means for resolving it. The two underlying principles are --





(a) Preventing the existence of conflicting roles that might bias a contractor's judgment; and





(b) Preventing unfair competitive advantage. In addition to the other situations described in this subpart, an unfair competitive advantage exists where a contractor competing for award of any Federal contract possesses --





     (1) Proprietary information that was obtained from a Government official without proper authorization; or





     (2) Source selection information (as defined in 3.104-3) that is relevant to the contract but is not available to all competitors, and such information would assist that contractor in obtaining the contract.





              9.505-1 -- Providing Systems Engineering and Technical Direction.





(a) A contractor that provides systems engineering and technical direction for a system but does not have overall contractual responsibility for its development, its integration, assembly, and checkout, or its production shall not --





     (1) Be awarded a contract to supply the system or any of its major components; or





     (2) Be a subcontractor or consultant to a supplier of the system or any of its major components.





(b) Systems engineering includes a combination of substantially all of the following activities: determining specifications, identifying and resolving interface problems, developing test requirements, evaluating test data,


and supervising design. Technical direction includes a combination of substantially all of the following activities: developing work statements, determining parameters, directing other contractors' operations, and


resolving technical controversies. In performing these activities, a contractor occupies a highly influential and responsible position in determining a system's basic concepts and supervising their execution by other contractors. Therefore this contractor should not be in a position to make decisions favoring its own products or capabilities.





                  9.505-2 -- Preparing Specifications or Work Statements.





(a)





     (1) If a contractor prepares and furnishes complete specifications covering nondevelopmental items,


     to be used in a competitive acquisition, that contractor shall not be allowed to furnish these items, either as a prime contractor or as a subcontractor, for a reasonable period of time including, at least, the duration of the initial production contract. This rule shall not apply to --





          (i) Contractors that furnish at Government request specifications or data regarding a product they provide, even though the specifications or data may have been paid for separately or in the price of the product; or





          (ii) Situations in which contractors, acting as industry representatives, help Government agencies prepare, refine, or coordinate specifications, regardless of source, provided this assistance is supervised and controlled by Government representatives.





     (2) If a single contractor drafts complete specifications for nondevelopmental equipment, it should be eliminated for a reasonable time from competition for production based on the specifications. This should be done in order to avoid a situation in which the contractor could draft specifications favoring its own products or capabilities. In this way the Government can be assured of getting unbiased advice as to the content of the specifications and can avoid allegations of favoritism in the award of production contracts.





     (3) In development work, it is normal to select firms that have done the most advanced work in the field. These firms can be expected to design and develop around their own prior knowledge.  Development contractors can frequently start production earlier and more knowledgeably than firms


that did not participate in the development, and this can affect the time and quality of production, both of which are important to the Government. In many instances the Government may have financed the development. Thus, while the development contractor has a competitive advantage, it is an unavoidable one that is not considered unfair; hence no prohibition should be imposed.





(b)





     (1) If a contractor prepares, or assists in preparing, a work statement to be used in competitively acquiring a system or services -- or provides material leading directly, predictably, and without delay to such a work statement -- that contractor may not supply the system, major components of the system, or the services unless --











          (i) It is the sole source;


          (ii) It has participated in the development and design work; or


          (iii) More than one contractor has been involved in preparing the work statement.





     (2) Agencies should normally prepare their own work statements. When contractor assistance is necessary, the contractor might often be in a position to favor its own products or capabilities. To overcome the possibility of bias, contractors are prohibited from supplying a system or services acquired on the basis of work statements growing out of their services, unless excepted in subparagraph (b)(1) of this section.





     (3) For the reasons given in 9.505-2(a)(3), no prohibitions are imposed on development and design contractors.





                        9.505-3 -- Providing Evaluation Services.





Contracts for the evaluation of offers for products or services shall not be awarded to a contractor that will evaluate its own offers for products or services, or those of a competitor, without proper safeguards to ensure objectivity to protect the Government's interests.





                  9.505-4 -- Obtaining Access to Proprietary Information.





(a) When a contractor requires proprietary information from others to perform a Government contract and can use the leverage of the contract to obtain it, the contractor may gain an unfair competitive advantage unless restrictions are imposed. These restrictions protect the information and encourage companies to provide it when necessary for contract performance. They are not intended to protect information





     (1) Furnished voluntarily without limitations on its use; or


     (2) Available to the Government or contractor from other sources without restriction.





(b) A contractor that gains access to proprietary information of other companies in performing advisory and assistance services for the Government must agree with the other companies to protect their information from unauthorized use or disclosure for as long as it remains proprietary and refrain from using the information for any purpose other than that for which it was furnished. The contracting officer shall obtain copies of these agreements and ensure that they are properly executed.





(c) Contractors also obtain proprietary and source selection information by acquiring the services of marketing consultants which, if used in connection with an acquisition, may give the contractor an unfair


competitive advantage. Contractors should make inquiries of marketing consultants to ensure that the marketing consultant has provided no unfair competitive advantage.


 


D.	Examples of when OCI is applicable and when it is not are provided below from FAR 9.508:





9.508 -- Examples.





The examples in paragraphs (a) through (i) following illustrate situations in which questions concerning organizational conflicts of interest may arise. They are not all-inclusive, but are intended to help the contracting officer apply the general rules in 9.505 to individual contract situations.





(a) Company A agrees to provide systems engineering and technical direction for the Navy on the powerplant for a group of submarines (i.e., turbines, drive shafts, propellers, etc.). Company A should not


be allowed to supply any powerplant components. Company A can, however, supply components of the submarine unrelated to the powerplant (e.g., fire control, navigation, etc.). In this example, the system is the powerplant, not the submarine, and the ban on supplying components is limited to those for the system only.





(b) Company A is the systems engineering and technical direction contractor for system X. After some progress, but before completion, the system is canceled. Later, system Y is developed to achieve the same


purposes as system X, but in a fundamentally different fashion. Company B is the systems engineering and technical direction contractor for system Y. Company A may supply system Y or its components.





(c) Company A develops new electronic equipment and, as a result of this development, prepares specifications. Company A may supply the equipment.





(d) XYZ Tool Company and PQR Machinery Company, representing the American Tool Institute, work under Government supervision and control to refine specifications or to clarify the requirements of a specific acquisition. These companies may supply the item.





(e) Before an acquisition for information technology is conducted, Company A is awarded a contract to prepare data system specifications and equipment performance criteria to be used as the basis for the


equipment competition. Since the specifications are the basis for selection of commercial hardware, a potential conflict of interest exists. Company A should be excluded from the initial follow-on information technology hardware acquisition.





(f) Company A receives a contract to define the detailed performance characteristics an agency will require for purchasing rocket fuels. Company A has not developed the particular fuels. When the definition contract is awarded, it is clear to both parties that the agency will use the performance characteristics arrived at to choose competitively a contractor to develop or produce the fuels. Company A may not be awarded this


follow-on contract.





(g) Company A receives a contract to prepare a detailed plan for scientific and technical training of an agency's personnel. It suggests a curriculum that the agency endorses and incorporates in its request for proposals to institutions to establish and conduct the training. Company A may not be awarded a contract to conduct the training.





(h) Company A is selected to study the use of lasers in communications. The agency intends to ask that firms doing research in the field make proprietary information available to Company A.  The contract must require


Company A to --





     (1) Enter into agreements with these firms to protect any proprietary information they provide and





     (2) Refrain from using the information in supplying lasers to the Government or for any purpose other than that for which it was intended.





(i) An agency that regulates an industry wishes to develop a system for evaluating and processing license applications. Contractor X helps develop the system and process the applications. Contractor X should be


prohibited from acting as a consultant to any of the applicants during its period of performance and for a reasonable period thereafter.




















E.	The special provision we plan to incorporate in each basic contract is provided below to explain how OCI will be implemented on FAST:





ORGANIZATIONAL CONFLICT OF INTEREST (SPECIAL PROVISION)





Due to the broad nature of the services anticipated under this contract, the contracting officer will provide guidance as to the interpretation of an OCI situation when the contractor identifies the potential for such an occurrence at the Delivery / Task Order (DTO) level.  The contractor shall actively assist the Government to avoid such situations by adopting a practice (at the prime and subcontract levels) of carefully screening all DTOs and technical direction received to identify any performance element that potentially involves an OCI situation.  A specific condition under which the contractor shall accomplish self-assessment of DTOs includes: Access to proprietary data of other companies; its potential for use to accomplish an unfair competitive advantage; the potential for improper financial advantage, and /or those situations outlined in the Air Force Materiel Command FAR Clauses 5352.209-9002, 5352.209-9003, and alternates.  





The contractor shall promptly notify the contracting officer, in writing, of any conflict discovered, and shall also refrain from undertaking the effort in question pending further direction from the contracting officer.  The contractor understands and agrees that access to proprietary data furnished by other companies shall be used solely in the accomplishment of the task for which it has been provided.  Unauthorized use or disclosure of any proprietary data is strictly prohibited, and the contractor agrees to abide by this guidance throughout the performance of this contract.





In the event the contractor fails to comply with the provisions of this clause and/or other OCI clauses cited within individual DTOs, such noncompliance should be deemed a material breach of the provisions of the contract.  If such noncompliance is the result of conflicting financial interest involving contractor personnel performing work under this contract, the Government may require the contractor to remove such personnel from performance of work under this contract.  Further, the Government may elect to exercise its right to terminate for default in the event of such noncompliance.  Nothing herein shall prevent the Government from electing any other appropriate remedies afforded by other provisions of this contract, by applicable statutes or by applicable regulations.  





Compliance with this provision shall not relinquish any other rights or remedies available under the contract.  





F.	The following AFMC clauses are provided for information.  These clauses will be inserted substantially as written in the basic contract and will apply when called out in the individual delivery / task order:





5352.209-9002 Organizational Conflict of Interest.





As prescribed in 5309.507-90(a) and 5315.209-90(i), insert the following clause, substantially as written, in Section I:





ORGANIZATIONAL CONFLICT OF INTEREST (AFMC) (JUL 1997)





     (a) The following restrictions and definitions apply to prevent conflicting roles which may bias the Contractor's judgment or objectivity, or to preclude the Contractor from obtaining an unfair competitive advantage in concurrent or future acquisitions.





          (1) Descriptions or definitions:





"Contractor" means the business entity receiving the award of this contract, its parents, affiliates, divisions and subsidiaries. 





"Development" means all efforts towards solution of broadly-defined problems. This may encompass research, evaluating technical feasibility, proof of design and test, or engineering of programs not yet approved for acquisition or operation. 





"Proprietary Information" means all information designated as proprietary in accordance with law and regulation, and held in confidence or disclosed under restriction to prevent uncontrolled distribution.  Examples include limited or restricted data, trade secrets, sensitive financial information, and computer software; and may appear in cost and pricing data or involve classified information. 





"System" means the system that is the subject of this contract. 





"System Life" means all phases of the system's development, production, or support.





"Systems Engineering" means preparing specifications, identifying and resolving interface problems, developing test requirements, evaluating test data, and supervising design.   "Technical Direction" means developing work statements, determining parameters, directing other Contractors' operations, or resolving technical controversies. 





          (2) Restrictions: The Contractor shall perform systems engineering and/or technical direction, but will not have overall contractual responsibility for the system's development, integration, assembly and checkout, or production.  The parties recognize that the Contractor shall occupy highly influential and responsible position in determining the system's basic concepts and supervising their execution by other Contractors.  The Contractor's judgment and recommendations must be objective, impartial, and independent.  To avoid the prospect of the Contractor's judgment or recommendations being influenced by its own products or capabilities, it is agreed that the Contractor is precluded for the life of the system from award of a DoD contract to supply the system or any of its major components, and from acting as a subcontractor or consultant to a DoD supplier for the system or any of its major components. 





(End of clause)





Alternate I (AFMC) (JUL 1997). As prescribed in 5309.507-90(a)(2), either substitute paragraph (a)(2) of the basic clause with one or both of the following paragraphs, or use one or both in addition to the basic paragraph (a)(2). Use these paragraphs substantially as written.





     (a)(2)(i) The Contractor shall prepare and submit complete specifications for nondevelopmental items to be used in a competitive acquisition. The Contractor shall not furnish these items to the DoD, either as a prime or subcontractor, for the duration of the initial production contract plus (insert a specific period of time or an expiration date).





               (ii) The Contractor shall either prepare or assist in preparing a work statement for use in competitively acquiring the (identify the system or services), or provide material leading directly, predictably, and without delay to such a work statement. The Contractor may not supply (identify the services, the system, or the major components of the system) for a period (state the duration of the constraint, however, the duration of the initial production contract shall be the minimum), as either the prime or subcontractor unless it becomes the sole source, has participated in the design or development work, or more than one Contractor has participated in preparing the work statement. 





Alternate II (AFMC) (JUL 1997). As prescribed in 5309.507-90(a)(3), either substitute paragraph (a)(2) of the basic clause with the following paragraph, or add the following in addition to the basic restriction.


Renumber the paragraphs as needed if more than one restriction applies. Use this paragraph, substantially as written.





     (a)(2) The Contractor shall participate in the technical evaluation of other Contractors' proposals or products. To ensure objectivity, the Contractor is precluded from award of any supply or service contract or subcontract for the system or its major components. This restriction shall be effective for (insert a definite period of time). This does not apply to other technical evaluations concerning the system.





Alternate III (AFMC) (JUL 1997). As prescribed in 5309.507-90(a)(4), add the following paragraph (b) to the basic clause substantially as written:





     (b) The Contractor may gain access to proprietary information of other companies during contract performance. The Contractor agrees to enter into company-to-company agreements to (1) protect another company's information from unauthorized use or disclosure for as long as it is considered proprietary by the other company and (2) to refrain from using the information for any purpose other than that for which it was furnished. For information purposes, the Contractor shall furnish copies of these agreements to the Contracting Officer. These agreements are not intended to protect information, which is available to the Government or to the Contractor from other sources and furnished voluntarily without restriction.





Alternate IV (AFMC) (JUL 1997). As prescribed in 5309.507-90(a)(5), add the following paragraph (b) to the basic clause. If Alternate III is also used, renumber this to paragraph (c).





     (b) The Contractor agrees to accept and to complete all issued task orders, and not to contract with Government prime Contractors or first-tier subcontractors in such a way as to create an organizational conflict of interest. 





Alternate V (AFMC) (JUL 1997). As prescribed in 5309.507-90(a)(6), add the following paragraph (b) to the basic clause substantially as written. If more than one Alternate is used, renumber this paragraph accordingly.





     (b) The Contractor agrees to accept and to complete issued delivery orders, provided that no new organizational conflicts of interest are created by the acceptance of that order. The Contracting Officer shall identify the organizational conflict of interest in each order. The Contractor shall not contract with Government prime Contractors or first-tier subcontractors in such a way as to create an organizational conflict of interest.





Alternate VI (AFMC) (JUL 1997). As prescribed in 5309.507-90(a)(7), add the following paragraph (b) to the basic clause substantially as written. If either Alternate III or IV or both are used, renumber this paragraph accordingly.





     (b) The above restrictions shall be included in all subcontracts, teaming arrangements, and other agreements calling for performance of work which is subject to the organizational conflict of interest restrictions identified in this clause, unless excused in writing by the Contracting Officer.





5352.209-9003 Potential Organizational Conflict of Interest.





As prescribed in 5309.507-90(b) and 5315.209-90(i), insert the following provision, substantially as written in Section L:





POTENTIAL ORGANIZATIONAL CONFLICT OF INTEREST (AFMC) (JUL 1997)





     (a) There is potential organizational conflict of interest (see FAR Subpart 9.5, Organizational and Consultant Conflicts of Interest) due to (state the nature of the proposed conflict).  Accordingly:





          (1) Restrictions are needed to ensure that (state the nature of the proposed restraint and the applicable time period). 


          (2) As a part of the proposal, the offeror shall provide the Contracting Officer with complete information of previous or ongoing work that is in any way associated with the contemplated acquisition.





     (b) If award is made to the offeror, the resulting contract may include an organizational conflict of interest limitation applicable to subsequent Government work, at either a prime contract level, at any subcontract tier, or both.  During evaluation of proposals, the Government may, after discussions with the offeror and consideration of ways to avoid the conflict of interest, insert a special provision in the resulting contract which shall disqualify the offeror from further consideration for award of future contracts. 


     (c) The organizational conflict of interest clause included in this solicitation may be modified or deleted during negotiations.





(End of provision)





Alternate I (AFMC) (JUL 1997) At the discretion of the Contracting Officer, substitute the following paragraph (b) for paragraphs (b) and (c) in the basic provision:





     (b) The organizational conflict of interest clause in this solicitation may not be modified or deleted.





****************************************************************************************


Prepared by:





Angie Thompson


Procuring Contracting Officer





Cathy Armor


Contract Negotiator





Dated:  9 Dec 99
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